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In the Court of Appeals of the District of Columbia 


No. 2557. 

William II. Shipley, Appellant, 

vs. 

James B. Sham well. 


a Supreme Court of the District of Columbia. 

No. 55183. At Law. 

W. Walton Edwards, Plaintiff, 

vs. 

James B. Sham well. Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Certified Copy of a Judgment. 

To be Filed in the Office of the Clerk of the Supreme Court, District 
of Columbia, to l>ecome a Lien upon Land. 

Filed November 4, 1912. J. B. Young, Clerk. 

In the Municipal Court of the District of Columbia. 

No. 55183. 

W. Walton Edwards, Plaintiff, 

vs. 

James B. Shamwell, Defendant. 

Plaintiff's attorney,-. 

Date. 1012. Proceedings. 

October lfith. Bill of particulars filed. Summons and copy issued 

returnable October 24—10 a. m. 

19th. Summons returned “summoned as within directed.” 
22nd. Plea of set-off filed. 

“ 24th. Demurrer to plea filed. 

Trial—Note filed. Witnesses sworn. 

“ “ Judgment for plaintiff for $55.00 with interest on 

$50.00 from July 1-1911 and costs. 


1—2557a 
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WILLIAM H. SHIPLEY VS. JAMES R. SHAMWELL. 


November 1st, 191*2.—Execution issued to the United States Mar¬ 
shal for said District of Columbia, who on the 2nd dav of Novem- 

%j 

her, 1912, returned the same ‘‘No personal property found whereon 
to levy.” 

2 This is to certify, that the foregoing 1 is a true copy of the 
judgment and proceedings in the above-entitled cause. 

Witness the Honorable Judges of said Court, seal this 2nd day of 
November A. D. 1912. 

F. G. AUKAM, Clerk , 

By BLANCHE NEFF, 

Assistant Clerk. 

Costs paid by Plaintiff. . . . $3.70 
Costs paid by Defendant. . $. . . . 

Schedule of Levy. 

Filed November 4, 1912. 

In the Supreme Court of the District of Columbia. 

No. 55183. 

W. Walton Edwards 
vs. 

James B. Siiamwell. 

Schedule of Levy under part of lot numbered One (1) in Nor- 
ment's unrecorded subdivision of part of a tract of land called 
“Woodward’s Lot; beginning on a line drawn south 75° 25' East 
160.74 feet from the Northwest corner of said lot; thence South 23° 
45' West 202.79 feet; thence North 72° 40' West 34 feet; thence 
North 23° 48' 20" East 201.17 feet to the North line of said 

3 lot numl>ered One (1); thence with said line South 75° 25' 
East 34.02 feet to the l>eginning, l>eing the same shown on 

the books for taxation and assessment as Parcel 87/165. 

We, the undersigned, citizens of the District of Columbia, having 
been dulv summoned and sworn bv the Marshal of said District, do 

4 / 7 

hereby certify that we have appraised the property described in the 
foregoing schedule at Three hundred and 00/100 Dollars. 

Given under our hands and seals, this 12" day of November 
A. D. 1912. 

ADAM A. WESCHLER. [seal.] 
EDWARD L. KOLB. [seal.] 


Fi. Fa. 

Issued November 4, 1912. 

******* 

The President of the United States to the Marshal for said District, 
Greeting; 

You are hereby commanded, that of the goods and chattels, lands 
and tenements of the defendant, you cause to be made $55.00 with 



WILLIAM H. SHIPLEY VS. JAMES B. SHAMWELL. 


3 


interest on $50.00 from July 1, 1911 which the plaintiff', on the 24" 
day of October, 1912, by the judgment in the above-entitled cause 
recovered against said defendant, before the Municipal Court 
4 of the District of Columbia, for money found payable to said 
plaintiff, and $8.20 for costs and charges, about said suit ex- 
]>ended, as appears of record; and return this writ into the Clerk’s 
Office of said Court on or before the sixtieth day from the date 
hereof, so indorsed as to show when and how vou have executed the 

t/ 

same. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of 
said Court, the 4" day of November, A. D. 1912. 

[seal.] ‘ JOHN R. YOUNG, Clerk , 

By A. W. LEVENSALER, 

Assistant Clerk. 


MarshaVs Rc tu rn. 

Returned Nov. 12, 1912. Levied as per schedule, Dec. 9. 1912. 
Property sold and judgment satisfied in full. 

AULICK PALMER, 

U. S. Marshal. 

C. R, S. 


Petition of Purchaser for Writ of Possession. 

Filed Januarv 16, 1913. 

t/ / 

******* 

The petition of William H. Shipley, respectfully shows: 
5 1. That he is the purchaser of the following described 

real estate in the District of Columbia, known as part of lot 
numbered 1, in Norment’s unrecorded subdivision of part of a tract 
of land called ‘‘Woodward’s lot” loginning for the same on a line 
drawn South 75° 25' East 160.74 feet from the Northwest corner 
of said lot; thence South 23° 45' West 202.79 feet; thence North 
72° 40' West 34 feet; thence North 23° 48' 20" East 201.17 feet 
to the North line of said lot numbered One (1) ; thence with said 
line South 75° 25' East 34.02 feet to the beginning, being the same 
shown on the books for taxation and assessment as Parcel 87/165, 
under the execution heretofore issued in this cause. 

2. That he has paid the purchase money and has received the 
conveyance therefor from the Marshal of the District of Columbia, 
and the same has been duly recorded among the Land Records in 
Liber 3561 folio 200. 

3. That the said defendant, James B. Shamwell, was, at.the time 
of the rendition of said judgment, and still is, in actual possession 
of said real estate and refuses to deliver possession thereof to the 
petitioner, although duly demanded by a written notice, a copy of 
which is herewith filed, served on said defendant on the 12th day 
of December 1912. 
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4. That said defendant, Shamwell, has no right to withhold pos- 
session of said real estate from the petitioner. 

Wherefore petitioner prays: 

1. That a rule to show cause he issued, requiring said defendant, 
Shamwell, to show cause why possession should not be de¬ 
li livered according to said demand. 

2. That if no good cause l>e shown by said defendant, 
Shamwell. a writ of habere facias possessionem may issue. 

3. And for such other and further relief as the nature of the cause 
requires. 

WILLIAM H. SHIPLEY. 

RIDOUT, 

For Pet. 

District of Columbia. *s: 

I do solemnly swear that I have read the foregoing petition by 
me suWribed and know the contents thereof; that the matters and 
things therein stated of my own personal knowledge are true, and 
those stated upon information and belief T believe to be true. 

WILLIAM H. SHIPLEY. 

Subscribed and sworn to before me this lb" dav of January 1912. 

J. R. YOUNG, Clerk, 

By ALE. G. BUHRMAN, Ass’t CVk. 

V 7 

7 Office of the Assessor, D. C. 

Notice.— Appeals from next triennial assessment received from 
Januarv to June. 1914. 

Pav to the Collector of Taxes, D. C. 

All of Tax payable in May, 1913. One per cent, penalty on the 
first day of June. 1913. and a like penalty on the first day of each 
succeeding month. One-half or all. however, may be paid in 
November. 1912. at the option of owner. 

1913 —Taxes Year Ending June 30—1913. 

Tax $1.50 per $100 Assessed Value. 


District of Columbia. 


James B. Shamwell. 


Folio 12-195. 


Transferred to William It. Shipley. 
To the District of Columbia, Dr. 


Parcel. 

87/165 


Acre. 


Value of Value of Total Amount 

land. improvements, assessed value, of tax. 

$340 $900 $1,240 $18.60 
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To All of Tax. $18.60 

To penalty of — per cent. 

Advertising . 

Total. $. 


Received payment, - -, 

Collector, D. C. 

By--• 

Miulc by B. K. W. 1/25/13. 

Compared by L. S. 

8 1913 —Assessors Coupon —1913. 

Please examine this bill carefully, but do not detach any portion 
of it: and after signing your name and address below, return to the 
Collector. P. C., with your payment. 

Appeals from annual assessments of new buildings, additions, etc., 
may be made before the Board of Equalization and Review, which is 
in session from the first Monday to the third Monday in July of 
each year. 

Appeals from the next triennial assessment of all realty (buildings 
and grounds) may be made before the Board of Equalization and 
Review in session from the first Monday in January, 1914, to and 
including the first Monday in June. 1914. 

Please examine number of square or lot as well as name. 


Name: Wm. H. Shipley. 

Address: 6th Auditor’s Office, City Post Office. 
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Auditor's Coupon. 
Office of the Assessor, P. C. 


Nolice.— Appeals from next triennial assessment received from 
Januarv to June, 1914. 

Pay to the Collector of Taxes, P. C. 

All of Tax payable in May, 1913. One per cent, penalty on the 
first day of June, 1913, and a like penalty on the first day of each 
succeeding month. One-half or all, however, may be paid in 
November, 1912, at the option of owner. 

1913—Taxes Year Ending June 30—1913. 

Tax $1.50 per $100 Assessed Value. 

Pistrict of Columbia. 


Janies B. Sliamwell. 


Folio 12-195. 


Panel. 


Transferred to William H. Shipley. 
To the Pistrict of Columbia, Pr. 


Acre. 


Value of 
land. 


Value of Total Amount 

improvements, assessed value, of tax. 


. 1(5 $340 


$900 $1,240 $18.60 


87/165 
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To All of Tax. $18.60 

To penalty of — per cent. 

Advertising . 

Total. $. 


Received payment, 

* 

Collector, l). C. 

By-. 

Made by I?. K. W\ 1/25/13. 

Compared by L. S. 

10 (On Rack of Tax Bill.) 

Janies R. Sham well. 

William II. Shipley. 12-195. 

Parcel. Acre. 

87/165 .16 340 060 1240 18.60 

All 18.60 

B. K. \Y. 1/25/13. 

L. S. 

11 Answer tu Rule. 

Filed January 30, 1913. 

******* 

Affidavit of George L. Bunnell. 

District of Columbia, To wit: 

Personally appeared before me, a Notary Public in and for the 
district aforesaid, George L. Bunnell who being duly sworn deposes 
and says; that be is now engaged in the real estate business and has 
been so engaged for a number of years, and that in his opinion a 
fair market value of the land in parcel 87/165 would be $250. and 
about $1200. for the improvements. 

GEORGE L. BUNNELL. 

Subscribed and sworn to before me this 29th day of January, 
A. I). Nineteen hundred and thirteen. 

PERCY H. RUSSELL, 

[seal.] Notary Public, D. C. 

Affidavit of Percy H. Russell. 

******* 

District of Columbia, To wit: 

Personally appeared before me, a Notary Public in and 

12 for the district aforesaid, Percy IT. Russell who being duly 
sworn deposes and says; that he is now engaged in the real 
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estate business and lias been continuously so engaged for about 
22 years; that be has inspected parcel 87/165, same being the prop¬ 
erty assessed in the name of James B. Shamwell, and that in his 
opinion tlie fair market value for said land would be $250.00 and 
that a fair market value for the improvements would be about 
$1200.00 making a total of $1450.00. 

PERCY H. RUSSELL. 

Subserilied and sworn to before me this 27th day of January, 
A. IX Nineteen hundred and thirteen. 

H. R. HOWENSTETN. 

[seal.] Notary Public. 


Affidavit of Thomas 77. Bancs. 

******* 

District ok Columbia, To wit: 

Personally appeared before me, a Notary Public in and for the 
district aforesaid, Thomas IT. Banes, who being duly sworn deposes 
and says; that be is now engaged in the real estate business and has 
been so engaged for a number of years, and that in his opinion the 
fair market value of land parcel 87/165 would be $300.00 
13 and about $1200.00 for the improvements. 

THOS. H. BANES. 

Subscribed and sworn to before me this 28th day of January. 
A. D. Nineteen hundred and thirteen. 

PERCY H. RUSSELL, 

[seal.] Notary Public, D. C. 


Affidavit of Janies B. Shamwell. 

******* 

District of Columbia, To wit: 

Personally appeared before me, James B. Shamwell, who being 
first duly sworn, in answer to the rule heretofore issued in the above 
cause, and served on me, say: I am the James B. Shamwell men¬ 
tioned in the above entitled cause. That it is true that a judgment 
was granted against me in the above cause for the sum of fifty-five 
($55.00) dollars, and that execution thereupon was issued against 
me, and levied upon the lands and premises referred to in these 
proceedings. That said property was sold at Marshal's sale, to Wil¬ 
liam II. Shipley, petitioner in this case, but as I am informed said 
William IJ. Shipley is in the office or has joint offices with Mr. 
W. Walton Edwards. That T am informed and being so informed 
believe that said William IT. Shipley is merely holding title 
14 for said W. Walton Edwards, judgment creditor in this case. 

That I heretofore by my counsel have offered to said Wil¬ 
liam IT. Shipley to pay and satisfy all the amount of said judgment 
and costs, and interest in this case accrued. That I did not pay 
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the judgment in this ease and allowed the execution to issue without 
fault on my part, as I was advised by counsel, improperly, not so 
to do, and did not understand my rights or duties in the premises. 
That the price for which said property was sold is totally inadequate, 
and so gross so as to shock the conscience of the Court. 1 hat I here¬ 
with annex a copy of the tax bill, showing the assessed value of 
said property, and the same is $1*240, whereas said property was 
sold for $100.00. I also annexed hereto affidavits showing value of 
said property. I herewith tender in Court the amount necessary to 
pay said judgment, costs and interest, and ask that said sale l>e set 
aside and that I 1* permitted to pay as hereinbefore stated. That 
1 have applied by my counsel, to the said Shipley to be informed 
as to the amount of said judgment, costs and interest, but he has 
not complied with mv request up to this time. 

JAMES B. SHAMWELL. 

Subscribed and sworn to before me this 30 day of January 1913. 

J. R. YOUNG, Clerk, 

By ALE. G. BUHRMAN, 

Assistant Clerk. 

15 Motion to I 'acate Sale. 

******* 

And now comes the defendant, James B. Shamwell, and moves 
the court to set aside and vacate the sale heretofore made by the 
Marshal in the above entitled cause to W. H. Shipley, on the 
grounds and for the reasons as set forth in the answer of said James 
B. Shamwell, to the rule issued in this cause, which is prayed to be 
taken as a part hereof. 

MASON N. RICHARDSON, 
CHARLES S. SHREVE, 

Attorney for Defendant. 

/ 

16 Supreme Court of the District of Columbia. 

Wednesday, February 26, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Clabaugh presiding. 

******* 

This cause coming on for hearing upon the petition of William 
H. Shipley for a writ of Habere Facias Possessionem, and Rule to 
show cause issued to the defendant James B. Shamwell, and the 
Answer of said Shamwell to said Rule, after argument by respective 
counsel, it is considered that the levy of the Marshal under date of 
November 12, 1912, in this cause, and the sale by him under said 
levy be, and the same are hereby, vacated, and for nothing held, at 
the costs of the plaintiff, and that the petition of said William H. 
Shipley be, and the same hereby is, dismissed at his costs, provided 
that the defendant pay unto said William H. Shipley the amount 
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of the judgment heretofore rendered herein; whereupon, the de- . 
fendant, in open Court, tendered to William II. Shipley the sum 
of One hundred and fifteen dollars ($115.), which tender the said 
William II. Shipley refused to accept. Thereupon the defendant 
paid said tender of One hundred and fifteen dollars ($115.) into 
the Registry of this Court: Petitioner William H. Shipley notes 
an exception. 

Whereupon the said William II. Shipley by his Attorney in open 
Court, notes an appeal to the Court of Appeals of the District of 
Columbia, and the penalty of the bond for costs on said appeal is 
hereby fixed in the sum of One hundred dollars ($100.) 

17 Memoranda. 

March 22, 1913.—Appeal bond approved and filed. 

April 12, 1913.—Rill of Exceptions submitted. 


Supreme Court of the District of Columbia. 

Monday, April 14, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Olabaugh presiding. 

******* 

The Court having this day signed the bill of exceptions of Wil¬ 
liam 11. Shipley, heretofore submitted herein, now orders the same 
of record as of the time of the noting thereof at the trial. 


Bill of Exceptions. 

Filed April 14, 1913. 

******* 

Re it remembered that this cause came on to be heard before Mr. 

Chief Justice Clabaugh without a jury on the 26tli day of 
18 February, 1913 on the Petition of William H. Shipley filed 

January 16th, 1913, for a writ of possession, the Rule to 
show cause thereon issued January 16, 1913 and the answer of the 
said defendant to said Petition and the Petition of said defendant 
to vacate the sale made by the Marshal to said Shipley under the 
writ of execution issued herein all which pleadings will appear in 
the transcript of Record herein; whereupon the said defendant in 
support of his said Petition and by way of answer to said Shipley's 
petition gave in evidence the following affidavits: 

******* 

District of Columbia, To wit: 

Personally appeared before me, James R. Shamwell, who being 
first duly sworn, in answer to the rule heretofore issued in the above 
cause, and served on me, says: I am the James R. Shamwell men- 

2—2557a 
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tinned in the above entitled cause. That it is true that a judgment 
was granted against me in the above cause for the sum of Fifty-five 
Dollars ($55.00), and that execution thereupon was issued against 
me. and levied upon the lands and premises referred to in these 
proceedings. That said property was sold at Marshal’s sale, to Wil¬ 
liam H. Shipley, petitioner in this case, but as I am informed said 
William H. Shipley is in the office, or has joint offices with Mr. 
W. Walton Edwards. That I am informed and being so informed 
believe that said William 11. Shipley is merely holding title for said 

W. Walton Edwards, judgment creditor in this case. That 
19 1 heretofore hv mv counsel have offered to said William H. 

Shipley to pay and satisfy all the amount of said judgment 
and costs, and interest in this case accrued. That T did not pay the 
judgment in this case and allowed the execution to issue without 
fault on my part, as 1 was advised by counsel, improperly, not to 
do so. and did not understand my rights or duties in the premises. 
That the price for which said property was sold is totally inadequate, 
and so gross so as to shock the conscience of the Court. That I 
herewith annex a copy of' the tax hill, showing the assessed value 
of said property, and the same is $1240, whereas said property was 
sold for $100. 

I also annexed hereto affidavit- showing value of said property. 
1 herewith tender in Court the amount necessary to pay said judg¬ 
ment. costs and interest, and ask that said sale be set aside and that 
1 he permitted to pay as hereinbefore stated. That I have applied 
by my counsel, to the said Shipley to he informed as to the amount 
of said judgment, costs end interest, but he has not complied with 
mv request up to this time. 

JAMES B. SHAMWELL. 


Subscribed and sworn to before me this 30th day of .Tanuarv, 
1913. 

JOHN R. YOUNG, Clerk , 
Bv ALF. G. BUHRMAN, 

Assistant Clerk. 


20 Affidavit of Percy II. Russell. 

******* 
District of Columbia, To wit: 

Personally appeared before me, a Notary Public in and for the 
District aforesaid, Percy H. Russell, who being duly sworn deposes 
and says: that he is now engaged in the real estate business and has 
been continuously so engaged for about 22 years; that he has in¬ 
spected parcel 87/165, same being the property assessed in the name 
of James B. Shamwell, and that in his opinion the fair market value 
for said land would lie $250.00 making a total of $1450.00. 

PERCY H. RUSSELL. 

Subscribed and sworn to before me this 27th day of January, 
A. D. nineteen hundred and thirteen. 

H. R. HOWENSTEIN, 

[notarial seal.] Notary Public . 
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Affidavit of Thomas H. Banes. 

* * * * * * * 

District of Columbia, To wit: 

Personally appeared before me, a Notary Public in and for the 
district aforesaid, Thomas H. Banes, who being duly sworn 

21 deposes and says: that he is now engaged in the real estate 
business and has been so engaged for a number of years, and 

that in his opinion the fair market value of land parcel 87/165 
would be $800.00 and about $1200.00 for the improvements. 

(Signed) THOMAS H. BANES. 

Subscribed and sworn to before me this 28th dav of January 

*/ t/ 

A. D. nineteen hundred and thirteen. 

PERCY H. RUSSELL, 

[notary public’s seal.] Notary Public, D. C. 

Affidavit of George L. Bunnell. 

* ***** * 

District of Columbia, To wit: 

Personally appeared before me, a Notary Public in and for the 
district aforesaid, George L. Bunnell who being duly sworn deposes 
and says: that he is now engaged in the real estate business and 
has been so engaged for a number of years, and that in his opinion 
a fair market value of the land in parcel 87/165 would be $250. 
and about $1200. for the improvements. 

GEORGE L, BUNNELL. 

Subscribed and sworn to before me this 29th day of January 
A. D. nineteen hundred and thirteen. 

PERCY H. RUSSELL, 

[notarial seal.] Notary Public, D. C. 

22 The foregoing was all the evidence in this case. 

Whereupon the Court upon said pleadings and evidence passed 
the order set forth in said transcript of record on the 26th day of 
February 1913 to the entry of which order said Shipley by his 
Counsel excepted and said exception was then and there noted by 
the Justice presiding upon his minutes. And the said Shipley by 
his Attorney now prays the Court to settle and sign this his Bill 
of exceptions in order that the same may be made matter of record 
herein which is accordingly done this 14" day of April, 1913 now 
for then. 

HARRY M. CLABAUGH, 

Chief Justice. 

This Bill is satisfactory. 

MASON N. RICHARDSON, 

A tt’y — Shamwell. 

JNO. RIDOUT, 

— for Shipley. 
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Assignment of Errors. 

Filed May 2, 1913. 

******** 

The Court erred as follows: 

1. In holding that after the close of the October Term 1912 it 

had power to set aside a levy and sale upon which a Deed 
23 had been given during that term and which levy and sale 
had been made during said Term. 

2. In holding that the Court had jurisdiction upon a motion At 
Law to vacate a levy and sale. 

3. In vacating the levy of the execution. 

4. In vacating the sale under the execution. 

5. In granting the defendant’s motion to vacate the levy and 
sale. 

6. In overruling said Shipley's motion for a writ of possession. 

7. In dismissing said Shiplev’s petition. 

— RIDOUT, 

Attorney for William H. Shipley. 


24 Designation on Shipley Appeal. 

Filed Mav 2, 1913. 

« * 

******* 

The clerk will please include in the transcript of the Record of 
the Appeal of William II. Shipley herein the following: 

1. The certified copy of Judgment from the Municipal Court. 

2. The writ of execution issued on said Judgment with Marshal’s 
return. 

3. Petition of William H. Shipley purchaser for writ of pos¬ 
session. 

4. Answer of Janies B. Shamwell. 

5. Order of the Court. 

6. Appeal. 

7. Bond filed. 

8. Mem. Bill of exceptions settled and filed. 

9. Assignment of errors. 

10. This Designation. 

Note. —The caption of this Appeal should lie William H. Ship- 
ley. Appellant, vs. James B. Shamwell. 


Attorney for Shipley, Appellant. 

25 Memorandum. 

May 7, 1913.—Time to file transcript of record in Court of Ap¬ 
peals extended to, and including, May 15th, 1913. 
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26 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia, ss: 

T. John B. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
25. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 55183 at Law, wherein 
W. Walton Edwards is Plaintiff and James B. ShaniTvell is Defend¬ 
ant. as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of May, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No. 
2557. William II. Shipley, appellant, vs. James B. Sham well. 
Court of Appeals, District of Columbia. Filed May 14, 1913. 
Ilenry W. Hodges, clerk. 
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OCTOBER TERM, 1913. 


No. 2557. 


WILLIAM II. SHIPLEY, Appellant, 


V8. 


JAMES B. SHAM WELL, Appellee. 


BRIEF FOR APPELLANT. 


Statement of the Case. 


W. Walton Edwards obtained a judgment on a note for 
$55 in the Municipal Court against James B. Shamwell, the 
appellee herein, which judgment was docketed in the clerk’s 
office, Supreme Court of the District of Columbia, under sec¬ 
tion 29 of the Code, and thus became a lien on land of the 
defendant. A fi. fa. was issued on said judgment November 
4, 1912, and the marshal made a levy on real estate which 
was sold at auction on December 9, 1912, and the judgment 
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satisfied in full. At said sale William H. Shipley, the ap¬ 
pellant, became the purchaser of the real estate, to whom a 
deed was made and duly recorded. The purchaser then 
made written demand upon the defendant (appellee) for 
possession of the property, and, no notice being taken of said 
demand, the purchaser (appellant), on January 16, 1913, 
filed his petition for a writ of possession under section 1100 
of the Code. A rule to show cause was issued and served 
upon defendant, who filed his answer to said rule, accom¬ 
panied with a motion to set aside and vacate the sale made 
by the marshal. On February 20, 1913, the court below, 
Mr. Chief Justice Clabaugh sitting, ordered the vacation of 
the levy of the marshal and the sale made thereunder and 
dismissed the petition of William II. Shipley, the purchaser. 

Assignment of Errors. 

The court erred as follows: 

1. In holding that after the close of the October term, 
1912, it had power to set aside a levy and sale upon which 
a deed had been given during that term and which levy and 
sale had been made during said term. 

2. In holding that the court had jurisdiction, upon a 
motion at law, to vacate a lew and sale. 

3. In vacating the levy of the execution. 

4. In vacating the sale under the execution. 

5. In granting the defendant’s motion to vacate the levy 
and sale. 

6. In overruling said Shipley’s motion for a writ of pos¬ 
session. 

7. In dismissing said Shipley’s petition. 



ARGUMENT. 


The questions raised by the record are clearly stated in 
the assignments of error, and these assignments may be con¬ 
sidered in two groups, involving the following propositions: 

(a) Had the court below power to pass the order com¬ 
plained of after the close of the term during which the levy 
and sale had been made? 

(b) Had the court jurisdiction upon a motion at law to 
vacate a lew of execution and sale thereunder after con- 

1/ 

vevance had been made. 

* 

The common law rule No. 1 of the court below provides, 
among other things: 

That the terms of the circuit courts shall begin on the 
first Tuesday, res]actively, in January, April, and October. 

It appears by the petition of the appellant (Record, p. 
o), that the levy, sale, and conveyance had all been made 
during the currency of the October term, 1912, of the court 
below. 

it is respectfully submitted that the term during which 
the levy, sale, and conveyance were made having expired, 
the court below was without power to pass the order com¬ 
plained of. 

The principle applicable to this situation is established 
by the following, among other, authorities: 

Sibbald vs. U. S., 12 Peters, 488. 

Bronson vs. Schulten, 104 U. S., 410. 

Phillips vs. Negley, 117 U. S., 665. 

In this case it appears from the terms of the appellee's 
petition that he knew of the execution sale and had made 
no effort to prevent it by payment of the judgment. This 
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conduct on the part of the appellee deprives him of his 
right to complain of the action taken. 

Bronson vs. Schilten, 104 U. S., 410. 

After sale and delivery of the deed, the only appropriate 
remedy, if any, which may be invoked by the judgment 
del dor is in equity. 

This latter proposition is fully supported by the cases col¬ 
lected in American and English Encyclopaedia of Law, vol. 
2o, p. t 99. 

Among which cases are: 

Jenkins vs. Merriwether, 109 111., 047. 

Evans vs. Maury, 112 Penn. State, p. 300. 

The manifest insufficiency of the order appealed from to 
afford the relief sought, viz., that the deed is left untouched 
by the order and title still remains in the purchaser, is a 
further convincing evidence of the error in the order com¬ 
plained of. 

Upon the whole record, it is respectfully submitted that 
the order appealed from is erroneous and should be re¬ 
versed. 


[22403] 


JNO. RIDOUT, 

Attorney for Appellant. 
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STATEMENT OF FACTS. 

W. Walton Edwards obtained a judgment in the 
Municipal Court against James B. Shamwell, the ap¬ 
pellee here, on a note for $55, on October 24, 1912, and 
on November 4, 1912, said cause was docketed in the 
Supreme Court of the District of Columbia (R. 1-2). 
Immediately thereupon, November 4, 1912, execution 
was levied upon the lands of appellee for the amount 
of said judgment, $55, with interest from November 4, 
1912, and $8.20, costs accrued (R. 3). On November 
12, 1912, the Marshal made return, with his levy, as 
per schedule, December 9, 1912, that the property had 
been sold, judgment satisfied in full (R. 3). 
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The defendant, Sham well, being in possession, the 
appellant, Win. H. Shipley, petitioner, and purchaser 
at Marshal's sale, on the 16th of January, 1913 (R. 3), 
under provision 1100 of the Code of Laws of the Dis¬ 
trict of Columbia, filed a petition in which he recites 
that he became purchaser of the property as described, 
and that he has paid the purchase money and received 

a convevance therefor from the Marshal of the District 
•/ 

of Columbia, and that the same has been duly recorded. 
That the defendant, Shamwell, was and is in possession, 
although notified to vacate December 12, 1912, where¬ 
fore he asks for a rule, and claims possession (R. 4). 

In response to this petition and rule, Shamwell made 
answer (R. 7), admitting that the judgment for $55 
was obtained against him, and that execution was levied 
as stated. That said property was sold at Marshal’s 
sale to said William 11. Shipley, who he alleges has 
joint offices with the judgment creditor in said cause, 
W. Walton Edwards. That he is informed and be¬ 
lieves that said Wm. H. Shipley merelv holds title for 
said W. Walton Edwards; that he has heretofore 
offered to said Shipley to pay and satisfy all of the 
said amount of judgment, interest and costs in 
this case accrued. That he did not pay the judg¬ 
ment, but allowed execution to issue against him¬ 
self, without fault, however, on his part, because 
he was improperly advised by his own counsel 
(Note—not present counsel) not to do so; and 
he did not properly understand his rights. That 
the price for which the property was sold was totally 
inadequate; that said property is assessed for taxation 
as shown by the tax bills, duly filed (R. 4, 5 and 6), 
at $1,240. Whereas said property was sold at said 
Marshal’s sale for $100. That he has applied to Shipley 
to be informed as to the amount of the judgment, in- 
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terest and costs, for the purpose of paying the same, 
but Shipley has not complied with his request (R. 8). 

Shamwell also, in support of his petition, filed three 
affidavits of disinterested expert real estate witnesses 
who fixed the value of said property at between $1,450 
and $1,500. 

Together with his answer to the rule, Shamwell also 
filed a motion (R. 8) to vacate and set aside the said 
sale and execution, and he made part of said motion 
his said answer to said rule, together with the affidavits 
therewith filed. 

No formal answer was made to this motion, or 
counter affidavits filed, but the matter proceeded to a 
hearing upon the petition, and answer thereto, and said 
affidavits and said motion. 

Thereupon the court entered judgment setting aside 
said levy and sale under said execution, the said 
Shamwell having paid into court a sum largely in 
excess of the judgment, interest and costs, to-wit, $115. 

ARGUMENT. 

It will appear that the answer to the rule, as well 
as the motion to vacate and set aside the execution 
levy and sale, is accompanied by affidavits and state¬ 
ments to the effect that Shipley, the pretended pur¬ 
chaser at the sale, is merely an apparent purchaser, the 
true purchaser at the sale being the judgment creditor, 
W. Walton Edwards, wdth w r hom Shipley holds adjoin¬ 
ing office. Shipley elected to go to a hearing without 
denial of these allegations, and in the absence of any 
statement to the contrary it must be assumed that 
Shipley is not an innocent purchaser for value, but 
merely W. Walton Edwards stalking in disguise for the 
purpose of obtaining the property of Shamwell, worth 
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from $1,200 to $1,500, under execution upon a judgment 
for $55, the property being knocked off at Marshal’s sale 
for $100. 

It is contended by the appellant that under such cir¬ 
cumstances the court below had not jurisdiction to set 
aside said sale and levy and refuse relief under the 
motion. 

The proceedings in this case do not arise upon a mo¬ 
tion to set aside, amend or alter in any particular what¬ 
ever a final judgment, as suggested by appellant in his 
brief, and the cases by him cited therefore have no ap¬ 
plicability. The question primarily arises out of ap¬ 
pellant’s own motion or petition for a rule to show 
cause against appellee why a writ of possession, habere 
facias possessionem, should not issue against appellee 
under Section 1100, Code of Laws of the District of 
Columbia, for possession to the purchaser of the 
premises attempted to be sold under execution and the 
appellee’s answer, affidavits and cross-motion and affi¬ 
davits, to declare such execution sale void for fraud and 
gross inadequacy of price, together with tender of the 
amount of judgment, interest and costs into court. 

The case of Seebald vs. U. S., 12 Peters, 488, cited 
by appellant, is not in point in the instant case, but 
merely involves the question of amending a final decree? 
or mandate after the expiration of the term. 

In the case of Bronson vs. Schulton, 104 U. S., 410, 
cited by appellant, a motion was made seventeen years 
after its rendition to have a final judgment reopened 
and entered for a larger amount, which, of course, the 
court refused to do. 

In Phillips vs. Nagley, 117 U. S., 665, there was an 
attempt to have a final judgment set aside after the 
term, which was refused. 

In the instant case the effort on the part of the ap- 
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pel lee is to pay the judgment as rendered honestly and 
in full, but no more. 

It is true that mere inadequacy of price will not 
furnish sufficient reason for setting aside a judicial 
sale, unless in addition thereto there is some irregu¬ 
larity or fraud in the transaction, but the inadequacy 
of price may be so gross as of itself to shock the con¬ 
science of the court or raise a presumption of fraud. 

Graff vs. Burgess, 117 U. S., 180, 186, 191, 194. 

Hart vs. Hines, 10 App. D. C., 366, 375, 377. 

Rover on Judicial Sales, 233. 

Schueh vs. Young, 161 U. S., 334. 

Cohen vs. Wagner, 6 Gill, 236. 

Huse vs. Walker, 4 Md. Ch., 62. 

Eberhardt vs. Gilchrist, 11 N. J. Eq., 48. 

Thomas vs. Hebenstreet, 68 Ill., 115. 

Hart vs. Hines, 10 App., D. C., 366, was a case direct¬ 
ly in point with instant case, and the court says, page 
375: 

“In a matter so largely appealing to the equit¬ 
able discretion of the trial court and under such 
circumstances as those here apparent, it should 
be made very clear to an appellate tribunal that 
the order appealed from is erroneous to induce 
the reversal of such an order. There is no such 
clear indication of error. On the contrary it 
would seem that the trial court was entirely 
right in the premises.” 

And page 377: 

i 

“That there was gross inadequacy of price in 
this case sufficient to shock the conscience is too 
plain to need any argument to show it. At the 
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very lowest appraisement the interest of appellee 
in the property sought to be sold was worth not 
less than $1,000 or $1,200, and the preponder¬ 
ance of the testimony would indicate a much 
greater value. This interest was sold for the 
PALTRY SUM of $145. Of course, we do not 
take into consideration the alleged inchoate 
dower interest of the appellee’s wife, if such 
there be, which is not shown.” 

The court then cites the decision of Graffam vs. Bur¬ 
gess, 117 U. S., 180-194 (hereinafter set forth), and in 
said law cause sets aside such execution sale on tho 
ground of gross inadequacy of price shocking the con¬ 
science of the court, notwithstanding a deed had been 
made and delivered to the purchaser. 

In Graffam vs. Burgess, 117 U. S., 180, the court 
says, pages 191-192: 

“The rule has become almost universal that a 
sale will not be set aside for inadequacy of price 
unless the inadequacy be so great as to shock 
the conscience, or unless there he additional cir¬ 
cumstances against its fairness.” (Citing cases.) 
“From the cases here cited we draw the general 
conclusion that, if the inadequacy of price is so 
gross as to shock the conscience, or in additiou 
to gross inadequacy the purchaser has been 
guilty of any unfairness, or has taken any undue 
advantage, or if the owner of the property or 
party interested in it has for any reason been 
misled or surprised, then the sale will be regard¬ 
ed as fraudulent and void, or the party interested 
will be allowed to redeem the property sold 
Great inadequacy requires only slight eircum- 
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stances of unfairness in the conduct of the party 
benefited by the sale to raise the presumption 
of fraud.” 

IT IS ONLY REQUIRED OF THE DEFENDANT 
THAT HE SHOULD ACT PROMPTLY BEFORE 
ANY - RIGHTS OF INNOCENT PARTIES HAVE 
INTERVENED. 

Hart vs. Hines, 10 App., D. C., 366. 

Anniston vs. Williams, 106 Ala., 324, 33i4. 

Starr vs. U. S., 8 App., D. C., 552, 558. 

THE GENERAL RULE IS THAT A PROCEED¬ 
ING TO SET ASIDE A SALE UNDER EXECUTION 
SHOULD BE BY MOTION MADE IN THE COURT 
FROM WHICH EXECUTION ISSUED. 

Anniston vs. Williams, 106 Ala., 324, 334. 

Gardner vs. Mobile, 102 Ala., 635. 

Anthony vs. Shannon, 8 Ark., 52. 

Starr vs. U. S., 8 App., D. C., 558. 

Hart vs. Hines, 10 App., D. C., 366. 

In Starr vs. U. S., 8 App., D. C., 552, judgment was 
rendered at law for plaintiff on November 8, 1888; on 
June 13, 1895 (after other unexecuted fi. fa.), a writ 
of fi. fa. was issued and levied on defendant's lot 9, in 
square 878. Property was sold and return of Marshal 
September 9, 1895, showed sale to highest bidder. 

Thereupon the plaintiff discovered that defendant's 
interest in said property was not legal, but only equit¬ 
able, and not subject to attachment, and not to be sold 
under a fi. fa. Thereupon plaintiff filed a motion to 
vacate entries of sale over three months after the sale 
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and in another term. Thereafter the Marshal also filed 

% 

a motion for leave to withdraw his return and make 
another. On February 29, 189G, the Supreme Court, 
D. C., made an order vacating and quashing the levy 
and sale and satisfaction of the judgment. Appellant 
claimed that term having expired the court had no 
authority to vacate entry; and that even then, such 
proceeding should be by bill in equity. 

On page 558 Mr. Justice Morris states: 

“It is true that there is plenary power in a 
court of equity to remedy mistakes of fact, and 
that its processes for that purpose are more 
ample and more elastic than those of the common 
law. But it is too late at this day to question the 
authoritv of common law courts to amend their 
records and the proceedings before them under 
proper limitations so as to conform to the truth. 
Amendment of pleadings (page 559) may be al¬ 
lowed at anv time before verdict; amendment of 
a judgment is proper at any time during the term 
at which it was rendered; and there has never 
been any limitation of time presented for the 
amendment of proceedings on execution/’ 

And further, page 559: 

“Now, where the facts are plain and simple and 
uncontroverted and the relief sought can be by 
the order of the court had, upon motion, it is not 
apparent why a party should be driven to the 
trouble and expense and delay of a suit in equity, 
when equity can not develop anything more than 
is manifest in the record upon the motion. In 


most cases of this kind the power to "rant relief 
is concurrent in courts of common law and the 
courts of equity.” 

Wherefore, it is respectfully submitted that the action 
of the trial court was without error and the judgment 
below should be affirmed. 

Respectfully submitted, 

Mason N. Richardson, 

Chas. S. Shreve, 

Attorneys for Appellee. 




